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its auditors or the SBA, the SBA Su-
pervised Lender must charge-off such
amount as the SBA may direct.

(3) Each SBA Supervised Lender
must classify loans as:

(i) ‘“Nonaccrual,” if any portion of
the principal or interest is determined
to be uncollectible and

(ii) “Formally restructured,” if the
loan meets the ‘‘troubled debt restruc-
turing”’ definition set forth in FASB
Statement of Financial Accounting
Standards No. 15, Accounting by Debt-
ors and Creditors for Troubled Debt
Restructurings.

(4) When one loan to a borrower is
classified as nonaccrual or formally re-
structured, all loans to that borrower
must be so classified unless the SBA
Supervised Lender can document that
the loans have independent sources of
repayment.

(f) Valuing loan servicing rights and re-
sidual interests. Each SBA Supervised
Lender must account for loan sales
transactions and the valuation of loan
servicing rights in accordance with
GAAP. At the end of each quarter, the
SBA Supervised Lender must review
for reasonableness the existing envi-
ronmental assumptions used in the
valuation. Particular attention must
be given to interest rate and repay-
ment rate assumptions. Assumptions
considered no longer reasonable must
be modified and modifications must be
reflected in the valuation and must be
documented and supported by a market
analysis. Work papers reflecting the
analysis of assumptions and any result-
ing adjustment in the valuation must
be maintained for SBA review in ac-
cordance with §120.461. SBA may re-
quire an SBA Supervised Lender to use
industry averages for the valuation of
servicing rights.

[73 FR 75513, Dec. 11, 2008]

§120.464 Reports to SBA.

(a) An SBA Supervised Lender must
submit the following to SBA:

(1) Annual Report. Within three
months after the close of each fiscal
year, each SBA Supervised Lender
must submit to SBA two copies of an
annual report including audited finan-
cial statements as prepared by a cer-
tified public accountant in accordance
with §120.463. Specifically, the annual

§120.464

report must, at a minimum, include
the following:

(i) Audited balance sheet;

(ii) Audited statement of income and
expense;

(iii) Audited reconciliation of capital
accounts;

(iv) Audited source and application of
funds;

(v) Such footnotes as are necessary
to an understanding of the report;

(vi) Auditor’s letter to management
on internal control weaknesses; and

(vii) The auditor’s report.

(2) Quarterly Condition Reports. By the
45th calendar day following the end of
each calendar quarter, each SBA Su-
pervised Lender must submit a Quar-
terly Condition Report in a form and
content as the SBA may prescribe from
time to time. At a minimum, the Quar-
terly Condition Report must include
the SBA Supervised Lender’s quarterly
financial statements, which may be in-
ternally prepared. The SBA Supervised
Lender must apply uniform definitions
to categories of nonperforming loans
and include recovery amounts on lig-
uidated loans. SBA may, on a case-by-
case basis, depending on an SBA Super-
vised Lender’s size and the quality of
its assets, adjust the requirements for
content and frequency of filing Quar-
terly Condition Reports.

(3) Legal and Administrative Proceeding
Report. Each SBA Supervised Lender
must report any legal or administra-
tive proceeding by or against the SBA
Supervised Lender, or against any offi-
cer, director or employee of the SBA
Supervised Lender for an alleged
breach of official duty, within ten busi-
ness days after initiating or learning of
the proceeding, and also must notify
the SBA of the terms of any settlement
or final judgment. The SBA Supervised
Lender must include such information
in any reporting required under other
provisions of SBA regulations.

(4) Stockholder Reports. BEach SBA Su-
pervised Lender must submit to SBA a
copy of any report furnished to its
stockholders in any manner, within 30
calendar days after submission to
stockholders, including any prospectus,
letter, or other document, concerning
the financial operations or condition of
the SBA Supervised Lender.
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(5) Reports of Changes. Each SBA Su-
pervised Lender must submit to SBA a
summary of any changes in the SBA
Supervised Lender’s organization or fi-
nancing (within 30 calendar days of the
change), such as:

(i) Any change in its name, address
or telephone number;

(ii) Any change in its charter, by-
laws, or its officers or directors (to be
accompanied by a statement of per-
sonal history on the form approved by
SBA);

(iii) Any change in capitalization, in-
cluding such types of change as are
identified in this part 120;

(iv) Any changes affecting an SBA
Supervised Lender’s eligibility to con-
tinue to participate as an SBA Super-
vised Lender; and

(v) Notice of any pledge of stock
(within 30 calendar days of the trans-
action) if 10 percent or more of the
stock is pledged by any person (or
group of persons acting in concert) as
collateral for indebtedness.

(6) Report of Changes in Financial Con-
dition. In addition to other reports re-
quired under this part 120, each SBA
Supervised Lender must submit a re-
port to SBA on any material change in
financial condition. The SBA Super-
vised Lender must submit such report
promptly, but no later than ten days
after its management becomes aware
of such change (except as provided for
in §120.462(d)). Failure to promptly no-
tify SBA concerning a material change
in financial condition may lead to en-
forcement action.

(7) Other Reports. Each SBA Super-
vised Lender must submit such other
reports as SBA from time to time may
in writing require.

(b) Preparing financial reports for fil-
ing. Each SBA Supervised Lender must
prepare financial reports:

(1) In accordance with all applicable
laws, regulations, procedures, stand-
ards, and such instructions and speci-
fications and in such form and media
format as may be prescribed by SBA
from time to time;

(2) On an accrual basis, in accordance
with GAAP principles and such other
accounting requirements, standards,
and procedures as may be prescribed by
the SBA from time to time;
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(3) That contain all applicable foot-
notes in accordance with GAAP prin-
cipals, one of which includes a brief
analysis of how the SBA Supervised
Lender complies with SBA’s capital
regulations, as applicable; and

(4) In such manner as to facilitate
the reconciliation of these reports with
the books and records of the SBA Su-
pervised Lender.

(c) Responsibility for assuring the accu-
racy of filed financial reports. Each fi-
nancial report filed with SBA must be
certified as having been prepared in ac-
cordance with all applicable regula-
tions, SOPs, notices, and instructions
and to be a true, accurate, and com-
plete representation of the financial
condition and financial performance of
the SBA Supervised Lender to which it
applies. The reports must be certified
by the officer of the reporting SBA Su-
pervised Lender named for that pur-
pose by action of the institution’s
board of directors. If the institution’s
board of directors has not acted to
name an officer to certify the correct-
ness of its reports of financial condi-
tion and financial performance, then
the reports must be certified by the
president or chief executive officer of
the reporting SBA Supervised Lender.

(d) Waiver. The appropriate Office of
Capital Access official in accordance
with Delegations of Authority may in
his/her discretion waive any §120.464 re-
porting requirement for SBA Super-
vised Lenders for good cause (includ-
ing, but not limited to, where an SBA
Supervised Lender has a relatively
small SBA loan portfolio), as deter-
mined by SBA. SBA Supervised Lend-
ers must request the waiver in writing
and include all supporting reasons and
documentation. The waiver decision of
the appropriate Office of Capital Ac-
cess official in accordance with Delega-
tions of Authority is final.

[73 FR 75514, Dec. 11, 2008]

§120.465 Civil penalty for late submis-
sion of required reports.

(a) Obligation to submit required reports
by applicable due dates. SBA Supervised
Lenders must submit complete reports
by the due dates described in the regu-
lations or as directed in writing by
SBA. SBA considers any report that an
SBA Supervised Lender sends to SBA
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